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part of our period, it was strongly influenced by the idea that a
jury ought to know the facts itself. Its failure to convict if the
court considered that it ought to have done so was a refusal to
inform the Crown correctly, consequently the jury would be
punished;1 and punishment was frequently inflicted by the
Star Chamber and other offshoots of the Council. Statutory
powers for the purpose were conferred on the Council of Wales
under Henry VIII,2 for instance, as well as by the judges of the
Common Law Courts; for the Council until 1641 retained vague
judicial authority as the successor of the Curia Regis supple-
menting that of the other courts which had also sprung from it.
At the same time, the Council was the chief protector of
juries against intimidation by local magnates, but not until the
beginning of the seventeenth century was it seriously doubted
that a jury could be punished for its decisions. Sir Thomas
Smith suggests that this ought to be only if they were corrupt,
but in practice the authorities went farther.3 But after the
Civil War, in Bush ell's Case* in 1670, it was established that the
jury was never responsible in criminal cases3 for its verdict,
though juries might be punished for other offences, such as
eating after they had left the bar to deliberate. They were not
allowed fire or refreshment until 1870, and then only at their
own expense.6 In fact the idea that they were in a sense
'witnesses' dies hard. Coke denied that they could be dismissed
and a new jury called if they failed to agree.7 At first they
might be starved into coming to a decision, and in the famous
Seven Bishops' Case the King's brewer was only persuaded to
join the others in acquitting by refusing to allow him rest or

1 Holdsworth, vol. i, p. 343; Hudson, Star Chamber, 72; Throckmorton's Case (1554),
i St. Tr. 869; Floydv. Barker (1608), 12 Co. Rep. 23.
z 26 Hen. VIII, cc. 4 & 5.                         3 Smith, de Rspublica, 211, passim.

4  BushelVs Case, i St. Tr. 999.   It is worth while noting that Vaughan CJ.
based his decision partly on the view that they might have knowledge not open to
the court, i.e. he practically drew the opposite conclusion from the theory of their
own knowledge to that formerly reached.

5  For Civil Cases see Holdsworth, vol. i, p. 343; Bright v. Ejmor, i Burr. 393.

6  33 & 34 Viet. c. 17, s. 23. Now except in cases of treason, felony, and murder,
they may be allowed to separate before they retire to consider the verdict. 60 & 61
Viet. c. 18.                                                                            7 QO. 3